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no precedents governing the exact question raised in this case. In the 
absence of statute, it seems to be the rule that a prosperous corporation can- 
not be dissolved against the protest'of a single stockholder. Kran v. John- 
son, 9 N. J. Eq. 401. Cook, on Corp. Sec. 670 and cases cited. 

Corporations — Insolvency— Preferences to Officers.— The entire 
stock of the defendant corporation was owned by the five individuals who com- 
posed its board of directors. At the time of the acts in question the corpora- 
tion was plainly insolvent, with assets about one half the amount of its debts. 
Some of these debts were owing to the directors. In accordance with an 
agreement between the directors, A resigned from the board, and B, C and 
D, (E, the fifth director, not acting), thereupon executed an assignment of 
all the assets to a trustee, to sell and distribute the proceeds in discharge of 
claims, in the following order: First, taxes and expenses; second, work and 
labor, this being a claim of B and C; third, attorney fees; fourth, a note of 
the corporation to A: fifth, various notes of the corporation upon which C, 
and D were liable as indorsers. Plaintiff is an unsecured creditor, and as a 
result of this arrangement nothing remains out of which he may recover his 
debt. Held, that the assignment is invalid. City National Bankv. Goshen 
Woolen Mills Co. et al. (1903), — Ind. App. — 69 N. E. Rep. 206. 

This holding is admittedly contrary to the decision in a recent case in the 
Indiana Supreme Court, Nappanee Canning Co. v. Reid, et al. (1902) , 159 
Ind. 614. The present case is transferred to the Supreme Court as provided 
by statute in such a case. The validity of assignments of insolvent corpora- 
tions giving preferences, has occasioned much disagreement. Catlin v. Eagle 
Bank (1826). 6 Conn. 233, is a leading case allowing preferences without 
restriction, and Woody. Dummel (1824), 3 Mason 308, went to the other 
extreme, and forbade them entirely under the trust- fund theory in regard to 
assets of insolvent corporations. The weight of modern authority is that 
preferences to ordinary creditors are valid, but invalid when in favor of direc- 
tors and officers of the corporation. Clark and Marshall Corporations, 
section 780 a. A's resignation previous to the assignment is said not to affect 
her position as an officer. Mallory v. Kirkpatrick, 54 N. J, Eq. 50. The 
trust fund theory has been repudiated in this state. First Nat. Bank v. Dove- 
tail Co., 143 Ind., 550; Nathan v. Lee, 152 Ind. 232; Henderson v. Indiana 
Trust Co., 143 Ind. 561. The course of judicial decision in Indiana has been 
to allow great freedom in the making of preferences, even when in favor of 
officers. Nathan v. Lee, supra, and Henderson v. Indiana Trust Co. supra, 
held valid the preference of claim upon which directors were sureties, and in 
Levering v. Bimel, 146 Ind. 545, a direct preference in favor of a director is 
declared lawful, where his vote was not necessary to authorize it. In Nap- 
panee Canning Co. v. Reid, 159 Ind. 614, a preference of a claim upon which 
a majority of directors were sureties, was sustained, and it was broadly stated 
that "there is no sufficient legal reason why they (directors) should be 
denied the right of preference in the event that the corporation becomes 
insolvent." Statutes, either prohibiting or regulating preferences, in such 
cases, have been enacted in New York, Massachusetts, Michigan, New Jer- 
sey, and Virginia. 

Equity — Jurisdiction— Partition — Oil Leases. — Thomas P. Zinn was 
the owner of a tract of oil land. He conveyed to Preston G. Zinn the oil and 
gas underlying the land, but this conveyance was not recorded. He then 
conveyed the land to the defendant, Granville P. Zinn, by warranty deed, 
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without reserving the oil and gas. This conveyance was promptly put on 
record. Later the conveyance of the oil and gas to Preston G. Zinn was 
recorded. The plaintiff in this suit claims as the assignee of Preston G. Zinn, 
and alleges that the defendant had actual notice of the unrecorded deed to 
Preston G. Zinn. Both claimants leased the land to the Carter Oil Co. for 
oil and gas purposes by separate leases, each of which reserved a royalty to 
the lessor. The plaintiff brings this bill to determine the title to the one- 
eighth royalty. He asks that the defendant be compelled to pay over to him 
the amount already received, and surrender all future claims thereto, and 
alleges that defendant's deed is a cloud on his title to the gas and oil 
royalty, that other wells are about to be sunk, and that he will be put to a 
multiplicity of suits to maintain his rights, and that irreparable damage will be 
done. Held, that both the legal and equitable title merged in the oil company. 
The interest of the plaintiff is only a claim to the royalty, one-eighth of 
the oil product. This interest is personal property for which an action at law 
for damages will furnish an adequate remedy. A bill in equity does not lie 
to remove a cloud on or settle the title to personal property unless of peculiar 
value. The question of multiplicity of suits is not involved, and if it were the 
right should be first determined at law. The question of irreparable damage 
is not involved. The court of equity has no jurisdiction to determine this 
suit, the remedy at law being full, adequate and complete. PoFFEnbarger, J. 
dissents on the ground that the remedy in law for damages is inadequate, 
because to assert it the plaintiff must give up his property. He has a right 
to the specific property itself, a share of the oil in the pipe line to be set 
apart to him in kind. The property cannot be identified, so the only remedy 
is the equitable one of partition. Zinn v. Zinn (1903), — W. Va. — , 46 S. B. 
Rep. 202. 

The weight of authority both in West Virginia and elsewhere supports the 
decision of the court. Equity will not remove a cloud on or settle the title to 
personal property unless of peculiar value. Zanhizer v. Hefner, 47 W. Va. 
418, 35 S. E. Rep. 4; White v. Slender, 24 W. Va. 615, 49 Am. Rep. 283; 
Baker v. Rinehard, 11 W. Va. 238; 2 Rob. Pr. (old) 225; Randolph v. Ran- 
dolph, 3 Munf . 99. Multiplicity of suits is not involved, if it were the right 
should be determined first at law. Hogg's Equity Principles, 350. As to 
irreparable damage, it has been held, that the wrongful extraction of oil from 
real estate is irreparable damage. Bettman.v Harness, 42 W. Va. 433, 26 S. 
E. Rep. 271, 36 h- R- A. 566, but in this case the wrongful extraction of oil 
is not involved. The right of the Carter Oil Co. to extract the oil is con- 
ceded by all parties. Judge Poffenbarger bases his dissent upon the ground 
that an equitable action for the partition of the oil would lie. He relies upon 
Freeman on Co-tenancy and Partition, Par. 448; and Freeman relies 
upon the three cases of Weeks v. Weeks, 5 Ired. Eq. Ill; Edwards v. Ben- 
nett, 10 Ired. 361; and Smith v. Dunn, 27 Ala. 316. These are all suits for 
the partition of slaves. It must be borne in mind that slaves were presumed 
to have in the estimation of the owners a peculiar value unless the contrary 
appeared. Randolph v. Randolph, 6 Rand. 194. A master might become 
very much attached to his slaves and their loss to him would be beyond 
estimate in money damages. It does not appear that the courts have ever 
been asked to partition oil running through a pipe line. The remedy would 
hardly be practicable were the courts disposed to grant it. 

Judgments — Absence of Jurisdiction — Injunction — Restraining 
Execution. — Iowa statutes provide that the jurisdiction of justices is coex- 



